 SEQ CHAPTER \h \r 1IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT

IN AND FOR PASCO COUNTY, FLORIDA

	BRIDGEWATER COMMUNITY ASSOCIATION, INC., a Florida Corporation,

Plaintiff,


	Case No.:  51-2012-CC-000261-ES

	vs.


	Division:  T

	UNKNOWN TENANT(S),

Joanne MCCARN, James McCARN, as Homeowners,

Defendants.
	


_____________________________________/

MEMORANDUM OF LAW IN SUPPORT OF DEFENDANT’S MOTION TO RECONSIDER AND MOTION TO SET ASIDE
INTRODUCTION


Defendants ask this Court to Reconsider and Set Aside the Final Judgment for Eviction and Writ of Possession.  Plaintiff failed to follow procedures established in F.S. 720.3085(8) for the eviction of a tenant.  Plaintiff has exceeded the remedies available under F.S. 720.3085(8) by taking possession of the property and causing damage to the dwelling.

COMPLAINT FOR EVICTION INVALID 
1. IMPROPER NOTICE

On January 15, 2012, homeowners leased to UNKNOWN TENANT, Michele Hernandez, the property at 31421 Bridgegate Drive, Wesley Chapel, FL 33545.  (Exhibit A).  During tenants move into the house, she found a notice attached to the garage of her rental house.  (Exhibit B).  The notice made no reference to any Florida statutes and also indicated it was left at the residence five (5) days prior to the tenant taking possession of the property.

Under F.S. 720.3085(8), Plaintiffs must wait until the tenant has taken possession of the residence and then provide the tenant and the homeowner with notice that must state the following:

Pursuant to section 720.3085(8), Florida Statutes, we demand that you make your rent payments directly to the homeowners’ association and continue doing so until the association notifies you otherwise.

Payment due the homeowners’ association may be in the same form as you paid your landlord and must be sent by United States mail or hand delivery to (full address), payable to (name).

Your obligation to pay your rent to the association begins immediately, unless you have already paid rent to your landlord for the current period before receiving this notice. In that case, you must provide the association written proof of your payment within 14 days after receiving this notice and your obligation to pay rent to the association would then begin with the next rental period.

Pursuant to section 720.3085(8), Florida Statutes, your payment of rent to the association gives you complete immunity from any claim for the rent by your landlord.
F.S. 720.3085(8)(a)1.


Notice was never properly serviced on UNKNOWN TENANT, Michele Hernandez, or on Homeowners, Joanne and James McCARN as evidenced by the U.S. Postal Service tracking numbers indicated on the notice that was purportedly sent on December 19, 2011.  (Exhibit C).  Notifications were unclaimed and returned.  (Exhibit D and E).  UNKNOWN TENANT, Michele Hernandez had not taken possession of the property and no additional attempt was made by the Plaintiffs to inform the Homeowners.
2.
IMMUNITY OF TENANT FROM CLAIM

UNKNOWN TENANT, Michele Hernandez assumed the premises on January 15, 2012. Her rent was pre-paid until July 2012 by performing repairs and cleaning of the dwelling as indicated by the lease agreement.  (Exhibit A).

Under F.S. 720.3085(8)(b), if the tenant paid rent to the landlord prior to receiving the demand from the association and if evidence is provided within 14 days of receiving the demand, then tenant can begin making rental payments to the association at the next rental period.  As indicated above, UNKNOWN TENANT never received proper notice, but still provided the evidence that her rent had been paid as evidenced in a January 30, 2012 Motion to Dismiss filed with this court.  (Exhibit F).  According to the Florida Statutes, the rental period when the Plaintiffs can begin to obtain payment of past assessment commences in July 2012.

2. DAMAGE AND CONVERSION TO UNKNOWN TENANT’S PERSONAL PROPERTY

UNKNOWN TENANT, Michele Hernandez was unable to remove all personal property within the time restraints of the eviction notice.    

F.S. 720.3085(8)(d) provides the association with the ability to sue for eviction.  Under F.S. 83.63, the “landlord or landord’s agent may remove any personal property found on the premises to or near the property line.”  The statute does not allow the landlord or landlord’s agent to take personal possession of the property for private use.
Writ of Possession INVALID
1. LACK OF JUDICIAL AUTHORITY

Under color of the Final Judgment – Eviction, Plaintiffs have obtained a Writ of Possession.  On or about February 18, 2012, Plaintiff changed the locks to the dwelling and threatened the Homeowners and UNKNOWN TENANT with arrest for trespass if they entered the property.

Under F.S. 720.3085(8)(d), the association may issue notices as defined in F.S. 83.56 and sue for eviction as defined in 83.59 through 83.625 as if the association were the landlord.  The statute falls short of allowing associations to take possession of property.

2. FAILURE OF DUE PROCESS PRIOR TO SEIZING PRIVATE PROPERTY
Upon the eviction of UNKNOWN TENANT, the Plaintiffs seized the dwelling by replacing the locks and threatening the Homeowners with arrest if they came on the property.  

The U.S. Supreme Court made it clear in 1969 that taking of property without notice and prior hearing violates the fundamental principles of procedural due process.  (Sniadach v. Family Finance Corp., 395 U.S. 337 (1969)).  The U.S. Supreme Court followed up this decision in 1972 by holding parties have the right to prior notice and a hearing to prevent arbitrary deprivation of property.  Any significant property interest is protected by the due process clause, and any temporary, non-final deprivation of property is nonetheless a deprivation in the terms of the Fourteenth Amendment. (Fuentes v. Shevin, 407 U.S. 67 (1972)).
F.S. 720.3085(8) is not in conflict with these decisions because it explicitly allows the association to act as the landlord for the limited actions of issuing notices and evicting tenants in the narrow confines of failure to make association payments.  Upon removing the Tenant from the dwelling, the Plaintiff’s authority ended.  This statute is specifically silent concerning any actions involving the landlord because other remedies under the law are available.

Further evidence F.S. 720.3085(8) was not intended to deprive the Homeowner of their property is reflected by the statement that specifically removes the association’s obligations under 83.51.  F.S. 83.51 outlines the landlord’s obligation to maintain the premises.  Failure to maintain the property would be an economic waste which would be against public policy.  Since the statute specifically relieves the Plaintiffs of the obligation to maintain the property, the obligation must remain with the Homeowners.  Plaintiffs have, however, changed the locks and threatened the Homeowners thereby preventing the Homeowners from maintaining the property.

3. CONVERSION OF PRIVATE PROPERTY

The Plaintiff’s were only allowed to evict a tenant if they followed the proper procedures outlined in F.S. 720.3085(8).  The statute is silent concerning associations taking possession of property after eviction and causing damage to that property.  Plaintiffs have removed fixtures and began remodeling the residence.  Interior doors had been removed from the hinges in preparation for painting.  

F.S. 720.3085(8)(d) states “the association is not otherwise considered a landlord under chapter 83…”  Plaintiff’s right to act as the landlord terminates once UNKNOWN TENANT vacated the premises.  Any additional action damaged the Homeowner and the dwelling.  Accessing the property without the Homeowners permission is Trespassing.  Preventing the Homeowners access to their property and removing items from their property is Conversion.
CONCLUSION

Defendant UNKNOWN TENANT, Michele Hernandez was deprived of her right to lease property as a result of Plaintiff’s actions.  Tenant moved in and was evicted one month later by actions of the Plaintiff which failed to follow the procedures outlined in F.S. 720.3085.  Tenant’s filing of a Motion to Dismiss satisfied the requirements of F.S. 720.3085(8)(b) and should have stayed the eviction.  Multiple attempts to contact the association president and association counsel by both the Homeowners and the UNKNOWN TENANT could have satisfied the past due assessments and stayed the eviction.  As a result, UNKNOWN TENANT, Michele Hernandez has been damaged and private property has been converted by the Plaintiffs.

Defendant Homeowners, Joanne and James McCARN, have been deprived of their property through Plaintiff’s over-extension of the Writ of Possession.  Plaintiffs have failed to follow proper procedures and have unconstitutionally taken the Homeowner’s property without due process.
