To:                 Condominium Advisory Council Members
From:  
Michael T. Cochran, Director

Re:

Amendment to section 718.50151, Fla. Stat.



Ch. 2008-28, Laws of Fla.

The council has asked the division to review section 23 of House Bill 995 (now codified at ch. 2008-28, s.25, Laws of Florida) and provide guidance to the council as to whether the incumbent members continue in office until their successors qualify (new members appointed) or whether immediate vacancies exist on October 1, 2008, to be filled with new appointees as provided by this same section.
Said another way, is the current council abolished and a brand new council created with vacant seats or is the council renamed with the present members continuing in office until their successors qualify by appointment or reappointment.   Additionally, the council has asked for guidance on how it should spend the remainder of its time and resources.  
At the outset, it should be pointed out that the division’s opinion on the legal issue is not controlling, but is offered in an attempt to be helpful to the council within the context of the discussions at its May 5, 2008 meeting.  Accordingly, the council may want to consider requesting an opinion from the Attorney General.
Hereafter, for the sake of brevity, both the chapter law cited above and HB 995 will be simply referred to as the bill.
House Bill 995 
The relevant provision of the bill provides: 

718.50151 Community Association Living Study Advisory Council; membership functions.—


(1)  There is created the Community Association Living Study Advisory Council on Condominiums. The council shall consist of seven appointed members.  Two members shall be appointed by the President of the Senate, two members shall be appointed by the Speaker of the House of Representatives, and three members shall be appointed by the Governor. At least One member that is appointed by the Governor may shall represent timeshare condominiums. The council shall be created as of October 1 every 5 years, commencing October 1, 2008, and shall exist for a 6-month term.  Members shall be appointed to 2 year terms; however, one of the persons initially appointed by the Governor, by the President of the Senate, and by the Speaker of the House of Representative shall be appointed to a 1 year term.  The director of the division shall appoint serve as an ex officio nonvoting member.  The Legislature intends that the persons appointed represent a cross-section of persons interested in community association condominium issues.  The council shall be located within the division for administrative purposes. Members of the council shall serve without compensation but are entitled to receive per diem and travel expenses pursuant to s. 112.061 while on official business.

Fla. HR 995, § 23 (2008) (enrolled).

The title to the bill provides that s. 718.50151; F.S. is amended:
“redesignating the Advisory Council on Condominiums as the ‘Community Association Living Study Council’; providing for the creation of the council; revising legislative intent with respect to the appointment of council members….”
Discussion

Although the purpose of a bill’s title is to convey notice of a bill’s contents, courts may examine a title for evidence of legislative intent.  Carlile v. Game and Fresh Water Fish Com’n, 354 So.2d 362, at 365 (Fla. 1977).  

Here, it appears from a plain reading of the amendments text coupled with the bill’s title, the Legislature intended to rename (“redesignate”) the present council, which they did.  Next, the Legislature created (one might say recreated) the council beginning October 1, 2008 and provided for new terms of office for the members of 6 months duration, coinciding with the lifespan of the renamed council.  Next, express language related to legislative intent was amended to provide that “the Legislature intends that “council membership include a cross section of persons interested in ‘community association’ issues,” not just condominium issues.  There is no similar expression of Legislative intent with respect to the fate of the incumbent council members whose terms were truncated six months with respect to their present 2 year terms.
This reading is at least somewhat supported by the bill’s staff analysis which also refers to a name change and change in terms of office providing:

…the bill changed the name of the council to the “Community Association Living Study Council” and changed the term limits of the members requiring that the council be created every five years beginning October 1, 2008. Fla. H.R. Comm. on Safety & Security Council, HR 995 (2008) Staff Analysis 17 (April 14, 2008) (available at http://www.flsenate.gov/data/session/2008/House/bills/analysis/pdf/h0995c.SSC.pdf
Thus, in “redesignating” the council, the Legislature did not abolish the present advisory council, the office of advisory council member, create new offices, or divest the incumbents of title to their respective offices. 
The legislature may abolish an office it creates. See State ex rel. Reynolds v. Roan, 213 So. 2d 425, 428 (Fla. 1968).  However, it must do so expressly and not by implied retroactive application of an amendment to officers serving at the time an amendment is passed, in part, because laws are prospective in application. Id.  Also, in part, because an officer has a property right to the office that may not be removed or infringed. Op. Att’y Gen. 78-153 (1978).  

The incumbent council members were appointed for fixed 2 year terms and there are no vacancies.  The general rule is that a vacancy occurs by death, resignation, creation of a new office, or removal. If a term expires and the appointing authority has not named a successor, there is a pending vacancy to be sure, but the incumbent continues or holds over in office until his or her successor qualifies, in the present case appointed or reappointed as provided in the bill.  See generally, Fla. Jur. 2d §§ 65-68 Civil Servants (1997).  
Therefore and in conclusion, it is our view that the current advisory council is not abolished, but renamed and the incumbent member’s terms truncated 6 months.  The office of advisory council member held by a current appointee does not automatically become vacant on October 1, 2008.  If no appointments have been made to the council as of October 1, 2008, an incumbent would continue to hold over in office until their successors are appointed as provided in the bill.
Interim Work of the Council
 The Advisory Council can be justifiably proud of the work it has accomplished since its inception in 2004.  Consistent with its statutory mandate, the council conducted numerous public hearings throughout the State, receiving testimony from citizens, professionals, public officials, and Legislators.  This is well documented in the annual reports issued by the council.

This year, the Legislature enacted many reforms to the law which the council was either directly or indirectly responsible for (insurance, termination, mediation and division jurisdiction to name a few) and the division is indebted to your service.

As for the immediate future, perhaps a good beginning point might be the legislation which becomes law on the heels of this past session.  For example, as this is written HB 601 ER has not been presented to the Governor, nor has HB679 which dealt with home owner associations.  Although council member Pete Dunbar presented a good legislative summary at our May 5, 2008 meeting, a more in depth review and forecast may be worthwhile.

The division believes that insurance will continue to be hot topic, especially as we go through this hurricane season and we gain claims experience with the new law.

Depending on economic conditions, terminations and development (or lack thereof), i.e., the availability of affordable housing could be problematic.

At a larger level, I know from participating in the House Select Committee meetings chaired by Representative Robaina, the work of the council should go beyond the traditional topics of condominium and HOA.   This is one reason the council was renamed using the broader term “Community Association Living Study Council.”  How well is this thing we call community association living or governance working?  Do we need more regulation or less?  As suggested by the amendments to the Condominium Act in the bill, once elections, financial matters, and records are secured for the residents, what should the State be involved in other than offering alternative dispute resolution?

Again, the economy may subdue some issues, but with the proliferation of special purpose units of local government – Special Districts, should the council be concerned with this continuing horizontal expansion of government and the millage that goes along with it?  Perhaps recognized experts in the field should be invited to present to the council with expenses paid if necessary.  
Finally, the duration of the renamed council should be greater than 6 months.  At a minimum, it should be a year in our opinion.  Six months is simply too short a time frame to receive input, conduct meaningful deliberation, and prepare a report.  This is especially true, given the much broader scope of the renamed council’s purview.  While public input is important, the council should have enough time to receive other types of information as suggested above.  If all the council does is receive complaints about what happened in a particular condominium or HOA, the council’s full potential will not be realized.            
