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The Honorable Frances S. King 

Marion County Judicial Center

110 N.W. 1st Avenue

Ocala, FL 34475
June 8, 2012
RE: Case NO. 2011-CA-2953-CAB
       HEATH BROOK HILLS OWNERS' ASSOCIATION, INC., PLAINTIFFS, vs.

       GARY SMITH, KELLY HILL and DENNIS SAUNDERS

Honorable Judge Frances S. King: 

With all due respect, I have some questions in regard to the above case and I would appreciate it if you could supply me with some answers – your point of view – before I am going to publish the case files and my comments on the Internet.
I was a member of Governor Jeb Bush’s HOA Task Force in 2003/2004.  Among many other provisions we added the recall provisions [now FS 720.303(10)] to Senate Bill S1184, a bill that was sponsored by Senator Jeff Atwater and signed into law by Governor Jeb Bush in 2004.  The language for FS 720.303(10) was taken from the Condo Act (FS 718), well established law for many years.  Before we added this provision to the bill we listened to the testimony of many homeowners, board members and attorneys, who all complained about the lengthy and costly HOA recall court cases.  Especially one case [SOUTHCHASE PARCEL 45 COMM ASS., v.  JUDITH ANN GARCIA, ET AL.,CASE NO. 5D02-818] got our attention.  It ended up in Appeals Court and a malpractice lawsuit against an attorney.
It was determined that all HOA recall disputes should in the future be filed with the DBPR for mandatory binding arbitration in order to speed up procedures and limit the cost.  [See FS 720.311(1) Any recall dispute filed with the department pursuant to s. 720.303(10) shall be conducted by the department in accordance with the provisions of ss. 718.112(2)(j) and 718.1255 and the rules adopted by the division.]  The rules regarding recall of board members are very detailed and have to be followed to the point in order to create a certifiable recall.  (See Chapters 61B- 80-82, Florida Administrative Code.)
From the documents I have seen and read I sincerely doubt that the recall would have ever been certified by an arbitrator of the Division of Florida Land Sales, Condominiums, and Mobile Homes.  The so-called “Owners Voting For Recall” in arbitration cases -- in this court case falsely claiming to be the HOA Board – attorney Jerald failed to identify the homeowners he claimed to represent, made too many procedural mistakes and clearly didn’t follow 
FS 720.303(10) and FAC 61B.

In my humble opinion the recall attempt was more than just defective.  In reality it didn’t take place.
My question to you would be:  Why did you assume jurisdiction over a recall dispute that should have been conducted by the Arbitration Section of the Division, according to             FS 720.303(10) and FS 720.311(1). Did you consider any reasons that I may have overlooked that caused you to assume jurisdiction over this case?

Your timely response would be much appreciated, since it may shed some light on this case that in my opinion took a wrong turn?
Warm Regards,

Jan Bergemann, President
Cyber Citizens For Justice, Inc.
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