STATE OF FLORIDA

DEPARTMENT OF BUSINESS AND PROFESSIONAL REGULATION

DIVISION OF FLORIDA CONDOMINIUMS, TIMESHARES, AND MOBILE HOMES

IN RE: PETITION FOR ARBITRATION

DOUGLAS BLASS,

Petitioner,

v.







Case No. 2009-04-3047


ILLINI ASSOCIATION, INC., 

Respondent.

______________________________________/

ORDER DENYING RESPONDENT’S MOTION TO DISMISS, 

DENYING PETITIONER’S MOTION FOR IN CAMERA REVIEW OF RECORD REQUESTED BY PETITIONER,  

DENYING RESPONDENT’ MOTION TO STRIKE PETITIONER’S CLAIMS AND REFERENCES TO MATTERS INVOLVING RESPONDENT’S COLLECTION PROCEDURES, AND
SUMMARY FINAL ORDER

Statement of the Issue

The issue in this case is whether Illini Association, Inc. (Association) was required to provide Douglas Blass, Petitioner, with timely access to a written legal opinion to the board pertaining to the proposed 2007 budget increase, and, if required, whether the Association’s failure to timely provide the Petitioner with access to the document was willful.
Background
On November 17, 2006, the Association held a Board of Directors Meeting.  According to the minutes of the meeting, 

Mabel Doderlein moved to make legal inquiries regarding getting 60% of the membership to vote on the 2007 Budget due to the 36.5% increase in the budget.  Motion was seconded by John Emery.  

It is undisputed by the parties that, at the November 17th meeting, the board approved an inquiry of the Association’s counsel relating to whether or not the board was required to obtain a 60% unit owner approval of the proposed budget.  It is undisputed by the parties that, as directed by the board, the Association’s counsel has prepared a written legal opinion regarding whether or not unit owner approval is required to approve the budget.   Pursuant to Section 718.111(12)(c), Florida Statutes, Petitioner seeks access to the legal opinion prepared by the Association’s counsel at the direction of the board.  Citing to Sections 718.111(12)(c)1. and 90.502, Florida Statutes, the Association has denied Petitioner access to the legal opinion claiming lawyer-client privilege.
Procedural History
1.
On August 13, 2009, Douglas Blass, Petitioner, filed a Petition for Mandatory Non-binding Arbitration naming the Illini Association, as Respondent.  Petitioner alleged that the Association had failed to provide the Petitioner opportunity to review and photocopy the Association’s written opinion produced in response to the board’s 2006 request regarding the proposed 2007 budget and assessment and whether a vote by the unit owners was required.  As relief, Petitioner requested an order finding the Association had willfully failed to produce condominium records in accordance with the statutory requirement and award the Petitioner reasonable fees and costs incurred in connection with the Association’s failure to provide the documents.  Petitioner also requests an award of actual and consequential damages.


2.
On August 18, 2009, an Order Requiring Answer was entered.

3.
On August 31, 2009, Respondent filed a Motion to Dismiss alleging the document sought was protected by the lawyer-client privilege as described in Section 90.52, Florida Statutes, and that the subject matter of the dispute, the Association’s 2007 budget, was the subject of a lawsuit in the 17th Judicial Circuit.

4.
On September 9, 2009, an Order to Show Cause was entered which required the Petitioner to file a copy of the complaint filed in the circuit court and to file a response to the Association’s Motion.


5.
On September 9, 2009, Petitioner filed a Motion for an Extension of Time to Show Cause and a copy of the complaint filed in the circuit court.

6.
On September 15, 2009, the Association filed a Response to Petitioner’s Motion for an Extension of Time to Show Cause.


7.
On September 18, 2009, Petitioner filed Supplemental Material consisting of the Association’s two answers/counterclaims to Petitioner’s complaint in the circuit court and Petitioner’s Reply the Association’s answers/counterclaims.


8.
On September 24, 2009, an Order Requiring Respondent to Set Telephonic Case Management Conference was entered.


9.
On October 19, 2009, Petitioner filed a Notice of the Association’s Failure to Comply with Arbitrator’s Order and Motion for Sanctions.


10.
On October 22, 2009, the Association filed a Response to and Motion to Deny or Strike Petitioner’s Motion for Sanctions, which denied receipt of the arbitrator’s September 24, 2009 Order.


11.
On November 2, 2009, a Notice of Case Management Conference was entered.


12.
On November 16, 2009, Petitioner filed a Motion for an In Camera Review of Record Claimed by the Association as Attorney-Client Privilege.


13.
On November 16, 2009, the Association filed a Motion to Strike which sought to strike portions of the petition that rely upon section 6.2 of the Bylaws relating to the Association’s budget and collection and limiting the dispute to the alleged records request violation.

14.
On November 20, 2009, the Association filed a Motion in Opposition to Petitioner’s Motion for In Camera Review of the record in dispute and an Amended Motion Dismiss which alleged that an in camera review of the document by the arbitrator would destroy the Attorney-Client Privilege, as Chapter 119, Florida Statutes, relating to public records, and Section 718.1255, Florida Statutes, relating to condominium arbitration, and the rules promulgated thereunder, do not contain or create an exception to the public records requirements.

15.
On November 23, 2009, the Association filed a Motion to Strike for lack of jurisdiction portions of the Petition related to the Association’s assessment collection efforts related to the 2007 budget against the Petitioner.

Findings of Fact

1.
The Association is a condominium association, as defined by chapter 718, Florida Statutes.

2.
The Petitioner is a member of the condominium association by ownership of three condominium units within the association.
3.
At the November 17, 2007 Board of Directors meeting, some unit owners questioned the board concerning approval of the proposed 2007 budget by an affirmative vote of 60% of the unit owners.  
4.
It is undisputed by the parties that the Association’s counsel has prepared a written legal opinion in response to the Board’s inquiry.

5.
By letters dated November 25, 2008, December 3, 2008, December 23, 2008, and March 12, 2009, Petitioner made multiple requests to the Association of his desire to examine and photocopy certain enumerated documents, including a purported legal opinion of the Association’s counsel regarding the propriety of the board’s action taken in preparing the budget for the calendar year 2007.
6.
By letter dated March 17, 2009, the Association notified Petitioner’s counsel that the enumerated Association documents, but not including the purported legal opinion, had been made available for inspection.  Additionally, the Association asserted that the legal opinion was protected from inspection and copying by any unit owner as the Association was exercising its attorney-client privilege.

7.
By letter dated June 26, 3009, Petitioner’s counsel notified the board of Petitioner’s Records Access Dispute.  A copy of the Petitioner’s March 12, 2009 letter was referenced and attached.
Respondent’s Motion to Dismiss

Respondent’s motion raises two intertwined issues.  First, the Association alleges that Petitioner failed to state a cause of action, as Petitioner’s claim is based on Section 718.111(12)(c), Florida Statutes, and the document requested for inspection is a legal opinion protected by lawyer-client privilege as described in Section 90.502, Florida Statutes.  Second, the arbitrator lacks subject matter jurisdiction, as the identical subject matter of the petition is already pending in the Circuit Court of Broward County, Case No. 09-034287.  Additionally, Respondent seeks an order dismissing the claim alleging the matter is currently before the Circuit Court.   
1.
Lawyer-Client Privilege

Petitioner has requested inspection of a written legal opinion prepared by the Association’s counsel.  The purpose of “lawyer-client privilege” is to encourage a client to provide all relevant information to the attorney and to protect advice given during the course of the lawyer-client relationship.  See Fisher v. United States, 425 U.S. 391, 403 (1976).  The privilege has been codified in Section 90.502, Florida Statutes, Section 90.502 provides, in relevant part:

(1) For purposes of this section:

(a) A “lawyer” is a person authorized, or reasonably believed by the client to be authorized, to practice law in any state or nation.

(b) A “client” is any person, public officer, corporation, association, or other organization or entity, either public or private, who consults a lawyer with the purpose of obtaining legal services or who is rendered legal services by a lawyer.

(c) A communication between lawyer and client is “confidential” if it is not intended to be disclosed to third persons other than:

1. Those to whom disclosure is in furtherance of the rendition of legal services to the client.

2. Those reasonably necessary for the transmission of the communication.

(2) A client has a privilege to refuse to disclose, and to prevent any other person from disclosing, the contents of confidential communications when such other person learned of the communications because they were made in the rendition of legal services to the client.
Section 718.111(12)(c), Florida Statutes, specifically provides that records of a condominium association, protected by lawyer-client privilege, as defined by Section 90.502, Florida Statutes, are exempt from disclosure to unit owners.

Basic to the assertion of the attorney-client privilege is that the communication in question must have been made in confidence. “In order to be privileged, a communication must be made in confidence of the relationship and under circumstances from which it may reasonably be presumed that it will remain in confidence.” Wilcoxon v. United States, 231 F.2d 384 (10th Cir. 1956). See also Dominguez v. Citizens' Bank & Trust Company, 56 So. 682 (Fla. 1911).
Materials protected by the attorney-client privilege are exempt from disclosure pursuant to section 718.111(12), Florida Statutes, even where the documents would otherwise constitute official records within the meaning of the statute. See Philistin v. Shaker Village Condominium Association, Inc., Arb. Case No. 98-2858, Order Following Status Conference (April 9, 1998)(arbitrator held that the attorney-client privilege was applicable to shield disclosure of records otherwise subject to owner access pursuant to Section 718.111(12), Florida Statutes).
Not all lawyer-client communications are privileged. The determinative factor in establishing the confidentiality of a communication is intent. When a communication from a client is expressly confidential or made under circumstances that should be understood by the attorney to be so, the requisite confidentiality is achieved. When the communication is made in public or divulged by the client to disinterested third persons, the intent to keep the communication confidential is lacking and the privilege cannot be claimed. See McCormick, Evidence § 91 (2nd ed. 1972).

In the case at hand, the Association’s decision to seek legal advice of the necessity of obtaining a 60% unit owner approval of the 2007 budget was made in an open meeting and discussed by the board and members present.  At a request of a unit owner and at the board’s direction, the Association’s counsel prepared a written legal opinion on whether or the proposed 2007 budget required a 60% unit owner approval pursuant to the Amended Bylaws.  At that point in time, at the request of a unit owner, the board was seeking clarification of a procedural matter relating to the adoption of the proposed budget.  Therefore, the legal opinion is not protected by lawyer-client privilege from a demand for inspection by a unit owner.  Accordingly, Petitioner has stated a cause of action which is justiciable in this forum. 
2. Circuit Court Case

Respondent seeks an order of dismissal alleging the parties and the issues are currently pending in the Circuit Court of Broward County, Case No. 09-034287.  Count I of the complaint seeks Declaratory Relief relating to the Association’s 2007 budget assessment collection efforts against Plaintiff/Petitioner Blass by Defendant/Respondent Association.  Count II seeks a Permanent Injunction compelling Defendant/Respondent to cease its collection assessments based on the allegedly improperly adopted 2007 budget against Plaintiff/Petitioner Blass.  Count III seeks Damages for Violations of the Association’s Bylaws.   
In the case at hand, while the issues underlying both actions are tangentially related and the parties are identical, the issues are different.  The issues before Circuit Court address are whether the Association properly adopted the 2007 budget and improperly reassigned Plaintiff’s/Petitioner’s parking space and the Association’s collection efforts and Plaintiff’s damages related to the Association’s actions, while the issue before the arbitrator is simply whether the Association improperly denied Petitioner access to review and copy an official record of the Association.  Accordingly, the arbitrator has jurisdiction over the official records dispute.  
Petitioner’s Motion for In Camera Review
Petitioner seeks an in camera review of the Association’s legal opinion by the arbitrator.  All pleadings, communications and documents filed with the arbitrator are subject to the public records disclosure requirements of Chapter 119, Florida Statutes. The exemptions from inspection or copying of public records contained in Section 119.071, Florida Administrative Code, do not provide an exemption for in camera review of documents by the arbitrator.  Additionally, Chapter 61B-45, Florida Administrative Code, also does not authorize in camera review of documents by the arbitrator.  Accordingly, the arbitrator is without authority to conduct in camera review of disputed documents or communications.

Respondent’s Motion to Strike Petitioner’s Claims and References to Matters Involving Respondent’s Collections Procedures
Respondent seeks an order striking Petitioner’s claims and references to matter involving the Respondent’s collections procedures.  It is undisputed by the parties that the issue before the arbitrator is whether the Association was required to provide the Petitioner with timely access to a written legal opinion to the board pertaining to the proposed 2007 budget increase, and, if required, whether the Association’s failure to timely provide the Petitioner with access to the document was willful.  Upon review of the petition, Petitioner has not alleged facts relating to the Association’s collections procedures.  Petitioner’s filings of copies of the complaint between the parties  in the Circuit Court was in response to an order entered by the arbitrator, upon the Motion to Dismiss filed by the Association.  The Circuit Court Complaint and responsive documents were considered by the arbitrator for the limited purpose of determining whether the official records complaint was a part of the dispute between the parties in that proceeding.  Accordingly, the Association’s motion is denied.


Conclusions of Law
The Arbitrator has jurisdiction over the parties and this matter pursuant to Section 718.1255, Florida Statutes.
Section 718.111(12)(c), Florida Statutes provides, in pertinent part, as follows:

The official records of the association are open to inspection by any association member or the authorized representative of such member at all reasonable times. …Notwithstanding the provisions of this paragraph, the following records shall not be accessible to unit owners: 

1.  Any record protected by the lawyer-client privilege as described in s. 90.502; and any record protected by the work-product privilege, including any record prepared by an association attorney or prepared at the attorney's express direction; which reflects a mental impression, conclusion, litigation strategy, or legal theory of the attorney or the association, and which was prepared exclusively for civil or criminal litigation or for adversarial administrative proceedings, or which was prepared in anticipation of imminent civil or criminal litigation or imminent adversarial administrative proceedings until the conclusion of the litigation or adversarial administrative proceedings. 

The general rule is that a unit owner has a right to access the official records of the association within five (5) working days from the board’s receipt of the owner’s written request under section 718.111(12)(b), Florida Statutes, subject to reasonable rules adopted by the association under section 718.111(12)(c), Florida Statutes, and three (3) exceptions for lawyer-client privilege/work product doctrine, unit transfer information, and medical records.  

In the case at hand, at the November 17, 2006 board meeting, Petitioner and other unit owners suggested that the Bylaws of the Association required the proposed 2007 budget be approved by a 60% vote of the unit owners.  The board voted to obtain an opinion from the Association’s counsel whether a unit owner vote was needed to approves the proposed 2007 budget.  The Minutes of the November 17, 2006 Board Meeting, provide, in pertinent part, as follows: 

Mable Doderlein moved to make legal inquiries regarding the 60% of membership to vote on the 2007 Budget due to the 36.5% increase in the budget.  Motion was seconded by John Emery.  Discussion followed.  Susan Sullivan asked what the Bylaws state regarding the timeline for adopting the annual budget.  President Goldstein stated we should first vote the budget and then vote Doderlein’s motion relating to the budget.  Former Illini Board President Doug Blass advised the board that if we pass on Doderlein’s motion, we had better seek legal counsel.  President Goldstein restated the importance of passing the budget…Sullivan asked Doderlein if she knew of the information pertaining to the 1978 amendment to the Illini documents and the 2007 budget before the meeting.  She said she learned of it one hour before the meeting.  Former President Blass said he had come across this information earlier in the day and thought it was important.  The motion was brought to a vote and carried three to one.
As stated previously, basic to the assertion of the lawyer-client privilege is that the communication in question must have been made in confidence.  Wilcox at 384. In this case, the matter was raised by the unit owners at the November 17, 2006 meeting and discussed extensively at the board, at that time.  It was meeting attended by both board members and unit owners and the issue was discussed by both board members and unit owners.  Clearly there was no presumption that the opinion of the Association’s Counsel regarding the required procedure for adoption of the proposed budget would not be disclosed to the membership.  

However, in the case at hand, the Association argues that, its refusal to allow inspection of the document was not willful.  A “willful” act may be described as “one done intentionally, knowingly, and purposely, without justifiable excuse, as distinguished from an act done carelessly, thoughtlessly, heedlessly, or inadvertently.” (Emphasis supplied). Steiner v. Hollywood Beach Resort Condominium Association, Inc., Arb. Case No. 92-0311, Final Order (May 19, 1993), citing Black's Law Dictionary.   The Association’s refusal to release the document was based upon the legal advice of counsel.  In Nassif v. Continental Towers, Inc., Arb. Case No. 96-043, the arbitrator held that the association’s failure to allow inspection of association records by Mrs. Nassif’s attorney where the association acted on its attorney’s advice in denying access was not willful.
Accordingly, upon review it is determined that the Association failed to provide the Petitioner access to the written legal opinion of the Association’s Counsel regarding the applicability of the Association’s Amended Bylaws to the proposed 2007 budget; however, as that failure was based upon the Association’s attorney’s advice, the withholding of the document from the Petitioner was not willful and statutory damages will not be awarded to the Petitioner.  
Based on the foregoing, it is ORDERED:
1.
Respondent’s Motion to Dismiss is DENIED.
2.
Petitioner’s Motion for In Camera review of the Association’s written legal opinion prepared by the Association’s counsel, as authorized at the board meeting held on November 17, 2006, is DENIED.
3.
Respondent’s Motion to Strike is DENIED.
4.
Petitioner’s requested relief relating to access for inspection and or to make photocopies of the Association’s written legal opinion prepared in response to the Association’s Board of Director’s request, as authorized at the board meeting held on November 17, 2006, is GRANTED.  No later than by 5:00 p.m. on June 22, 2010, the Respondent shall provide Petitioner access for inspection and copying of the Association’s written legal opinion, as identified in this order. 
5.
Petitioner’s request for damages due to the willful refusal of the Association to provide Petitioner access for inspection and or to make copies of the Association’s written legal opinion prepared in response to the Association’s Board of Director’s request, as authorized at the board meeting held on November 17, 2006 is DENIED.
6.
The Association shall hereafter allow access to the official records, as required by Section 718.111(12), Florida Statutes.

7.
Any remaining motions not denied or granted in this Summary Final Order are DENIED. 

DONE AND ORDERED this 15th day of June, 2010, at Tallahassee, Leon County, Florida.







_________________________________







Tonya S. Chavis, Arbitrator
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Arbitration Section







1940 North Monroe Street







Tallahassee, Florida 32399-1029






Telephone:  850.414.6867







FAX:  850.487.0870
Trial de novo and Attorney’s Fees
This decision shall be binding on the parties unless a complaint for trial de novo is filed in accordance with section 718.1255, Florida Statutes.  As provided by section 718.1255, Florida Statutes., the prevailing party in this proceeding is entitled to have the other party pay reasonable costs and attorney’s fees.  Any such request must be filed in accordance with Rule 61B-45.048, F.A.C.
Certificate of Service

I hereby certify that a true and correct copy of the foregoing final order on default has been sent by U.S. Mail to the following persons on this 15th day of June, 2010:
Bradley F. Rothenberg, Esquire



Becker & Poliakoff, P.A.

2255 Glades Road, Suite 300E

Boca Raton, Florida 33431

Douglas J. Blass, Esquire



 
545 South Ft. Lauderdale Beach Blvd.

#1203

Ft. Lauderdale, Florida 33316








__________________________








Tonya S. Chavis, Arbitrator
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