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Procedural History

A final hearing was held in this matter on August 4, 2006, during which the
parties presented the testimony of witnesses, submitted documentary evidence and
cross-examined the ofher party’s witnesses. Both parties have filed recommended
orders as permitted by the arbitrator. This order is entered after consideration of the

complete record in this matter.



certified?

Statement ofvthe Issue

Should the written recall agreement served upon the Association have been

Findings of Fact

Captiva Lakes Villas Condominium Association, Inc. (the “Association”) is the
legal entity responsible for | operation of the Captiva Lakes Villas
Condominium (the “condominium”). |
The Association contains 230 voting interests and there are three seats on its
board of directors.
On April 24, 2006, the Association’s management company received a written
recall agreement consisting of 131 recall ballots'. The recall ballots permitted
the unit owners to vote to retain or recall Ivan Nunez, Maria Niz and Karel
Haces, members of the Association’s board of directors. However, the unit
owners voted to recall lvan Nunez and Karel Haces and to retain Maria Niz.
The board did not to certify the recall at a meeting held on May 1, 2006, for
the following reasons:

a. Karl Haces resigned from the board on January 31, 2006.

b. The written recall agreement was not served on the board by

certified mail or personal service as required by section

718.112(2)(j)2, Florida Statutes.

! The Association contends that the written recall agreement delivered to it consisted of 119 ballots that
appear to have been altered ballots from a previous, unsuccessful recall effort (see footnote 2 below).
However, there is competent and substantial evidence to support a finding that the written recall
agreement consisting of 131 unadulterated ballots entered into evidence by the Respondent was the
written recall agreement delivered to the Association. '
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The ballots for units A-101, A-202, A-206, B-109, C-205, C-210, E-
110, E-211, F-103, F-209, F-305, G-109, G-211, H-206 and J-207
were found to be invalid because the units are owned by more than
one person who are not husband and wife and were signed by only
one of the unit owners or by a non-owner and there was no voting
certificate provided for the unit.

At least 25 of the ballots appear to have been cut and pasted from

a prior recall attempt.

5. However, after considering all of the evidence, the undersigned finds that:

a.

The ballot for unit G-211 was signed by “Lilly.” The public records
indicate that the unit is owned Maria Lilly Ceballos. It is not clear if
this ballot was signed by the owner.

The ballot for G-109 was signed by Evelyius Gaiti. Public records
indicate that the unit is owned by Sergio E. Gaiti. It is not clear if
this ballot was signed by the owner.

The public records indicate that units B-109, C-210, E-211, F-209,
and F-210 are each owned by multiple owners. However, the
ballots cast for each of these owners were not signed by all the
owners nor was there a voting certificate on file with the
association designating a represenfative.

The ballots for units A-202, A-206, C-205, E110, F-103, F-305, and

J-207 were executed by all of the unit owners for each unit as

listed in the public records. el






